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UNITED STATES CIRCUIT COURT OF APPEALS 


SIXTH CIRCUIT a 
aw Vb pee 


Vine fi 
Estate or B. HW. Kroorr, Deceased, 4 5 
Cueeren F. Knoakn, Invino W. L- 
Perrenain., Rupoue Homan and 
Tne Provipenr Savings Bank | ON Pertrrion to Re- 


and Trust Company, Executors, view the Decision 
Petitioners, of the Tux Court 
¥ of the United 


States, 
CoMMIBHIONER OF TNTENNAL 


ReEVEN UK, 
Respondent, 


Decided December 4, 1944. 


Before Hicks, Hami.ton and Martin, Circuit Judges. 


Martin, Circuit Judge. The Tax Court decided that 
there is an $8,647,700.89 deficiency in the ostate tax due 
from appellants as executors of the will of the decedent, 
B. H. roger. The decision of the Tax Court was 
grounded upon its finding that the creation by the de- 
cedent of two trusts by indenture of February 13, 1928, 
and the contempcorancous transfer by him of Treasury 
notes of $12,000,000 face value, to the nominated trus- 
tees were for the purpose of barring the lady whom he 
was about to marry from any statutory rights as his wife 
in the transferred property should-she survive him, and 
were made in contemplation of death. 

The pertinent statute applied by the Tax Court is See. 
302(c) of the Revenue Act of 1926, which provides: 


‘The value of the gross estate of the decedent 
shall be detertnined by including the value at the 
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COPY 


OC: CF: 1m 
5-655hL DEPARTMENT OF JUSTICE 
WASHINGTON, D. C. 
December 8, J.9hl. 
{ 
Penl P. O'Briem, Clerk, Vir’ 
Circuit Court of Appeals Cee, 
for the Ninth Circuit, 2S 
en Prencisco,]1, Californie. J 


Re: George A. Koch, Uxecutor of the 
listate of Adolph J. Koch vs. 
Commissioner of Internel hevenue, 


Dear Mr, O'Brien: 


In connectior with the above entitled case which 
z was ergued some time ego before Judgss Methews, Denman 

and Healy, we think we should csll the Court's attention to 
the case of Kroger v. Commissioner, decided by the Circuit 
Court of Appeals for the Sixth Circuit on December 4, 1944. 
Thet case involves the same question as is involved in the 
Koch case, nemely, whether certain gifts were made in con- 
templation of death, For the convenience of the Court we 
are enclosing three pnhotestet covies of the decision and 
should evpreciate it if you would hand one of them to each 
of the judges who heard the Koch case. 


We are sending 8 copy of this letter to taxpayer's 
counsel. 


Respectfully, 
for the Attorney General, 


SAMUEL O. CLARK, JR. 
Assistant Attorney General. 
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time of his death of all property, real or personal, 
(anpible or intangible, wherever situated 


(e) To the extent of any interest therein of whieh 
the decedent has at any time made a transfer, by 
trust or otherwise, in comemplation of or intended 
fo fake effect in PORKORHION or enjoyment ator after 
his death, exeept in case of a bona fide sale for wn 
adequate and full consideration in money or money's 
worth.’ 


In MeGrew's state vo Conuissioncer af internal 
Revenue, 185, (ld) 158, 160 (C, CL A. 6), we pointed to 
the holding of the Supreme Court in Colorada Nat, Bauk 
Vv, Commissioner af Internal Revenue, 805 U.S, 28, 59 
S. Ct. 48, 88 1. ld. 20, that the decision of the Bon rd of 
Tux Apponls (now the Tax Court) as to whether a 
transfer was made in contemplation of death isa ques: 
tion of faet upon which the decision of the Bourd, if sup- 
ported by substantial evidence, is conclusive, In demon- 
strafing the limited power of cireuit courts of appeal 
upon review of issues of fnet in tax cases, we quoted 
(pp. 160, 161) from Wilmington Trust Co,, lerecutor, v. 
Helvering, Commissioner of Internal c venue, 316 US. 
164, 168, 62 8, (4, 984, 986, 86 1. Md. Ihe, ux follows: 
Tt ia the ral of the Bourd, not the Cirenit Court 
of Appeuls, to weigh the evidence, to draw inferences 
from the facts, and to choose between contheting imfer- 
ences, The court may not substitute its view of the faets 
for that of the Bonrd, Where the findings of the Bonrd 
are supported by substantinl evidence they are con- 
clusive, [Citing cases.) Under the statute the court 
may modify or reverse the decision of the Board only if 
it ig ‘not in nceordaunce with law.’ ’’ [See 44 Stat, 110, 
See, 1003(b), 26 U.S. C. See, 1141(e) (1). ] 

We listed other decisions of the Supreme Conrt to the 
kame effect and referred to our case of Crowell v. Com- 
misstoner, 62 I, (2d) 51, 68 (C. C. A. 6). To these 
nuthorities should now be ndded another from the high. 
ext source prescribing even more aweeping inhibitions 
upon the Circuit Courts of Appeal in reviewing the Tax 
Court. See Dobson v. Commissioner, 320 U.S, 489, 502 
[rehearing denied, O21 U.S, 231] where the mandate 
was given that ‘when the court cannot separate the ele- 
ments of a decision so us to identify a clear-cut mistake 
of Jaw the decision of the Tax Court must stand.” 

With these legal principles in mind and with the nnder- 
etanding that whether no gift inter vIvOR wns made itn 
contemplation of death within the meaning of a Revenue 
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Act depends upon the dominant motive of the donor in 
the light of the circumstances of the cnse (United States 
v. Wells, 283 U.S, 102, 518. Ct. 446, 75 L. ed. 867), we 
consider the insistence of appellants that the decision of 
the Tax Court should be reversed and the case remanded 
with instructions to redetermine the deficiency by ex- 
cluding from the gross estate the valne of the property 
transferred to the two trusts established by the instru. 
ments of February 13, 1928, 

Appellants urge that there ik no substantial evidence 
in the reeord to support the Tax Court's finding that the 
transfers in trust were made in contemplation of death; 
and assert that, on the contrary, the transfers were made 
by the decedent in contemplation of and in preparation 
for his marriage and were not and could not have been 
substitutes for testamentary disposition. 

A biography of B, H, nnger. whoxe vigorous life 
spanned from early in 1860 to midsummer in 1938, would 
doubtless stimulate any American youth ambitions to 
become na merchant-prince. The open sesame to 
Kroger's great wealth was the merchandising of food. 
At an early uge, he engaged in the grocery business in 
his native city, Cincinnati, Ohio, Steadily growing and 
prosperous, the business was incorporated i In 1902 under 
the name of Kroger Grocery & Baking Co., which be- 
eame forthwith owner and operator of 30 stores, A 
quarter-century later, this company was operating 6,000 
stores, Throughont this full period, Kroger lind been 
the principnl stockholder und the president of the ecom- 
pany. 

Upon completion of 25 yeurs successful operation of 
the company, Kroger received in Inte 1927 an offer for 
his stockholdings nt a pr ice which he considered so much 
in excess of its intrinsic value that he ‘could not afford 
to refuse it.’’ So, in January, 1928, he sold his stock for 
$24 397,000.00 cash, and invested ‘thin sur dargely in 
United States government securities. 

While accninulating a fortune from the snecessful eou- 
duct of the grocery business, Kroger became interested 
in banking ulso, first asa wubatantint xtoekholder and di- 
rector of The Provident Savings Bank and Trust Co., 
Cincinnati, Ohio, and in WOLD us president of that ‘mt. 
tution, In 1926 he waa appoiuted a director of the Mod- 
eral Reserve Bank of Cincinnati nnd served in that 
eapacify until 1986. After selling his stock in the Kroger 
Grocery & Baking Co,, he resigned as its president and 
ntlno us president of the bank, but retnined his offieial 

capacity as Chairman of the Board in both stitutions, 
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Even during his active carcer, this dynamic business 
man Was no slave to his desk. He took time out for exer. 
ise and recreation and kept himself physically fit, play- 
ing for some twenty years Ina regular foursome 18 holes 
of golf almost daily over the hilly course of the Cinein- 
nati Country Club. With pardonable pride, a one-time 
Treasurer of the United States testified that while Mr. 
Kroger took his gume seriously, le was ‘tonly a faiv 
golfer’? and that the Treasurer—if not the Preasury - 
“could generally trim hin out of a few dollars.’ 

Nor were long vacations neglected. Beginning in 192 0), 
Kroger went to llorida every winter-—generally lenvins 
Cincinnati after the Novermber elections and sojourning 
in the fair hind of flowers through Aprel He nequired a 
winter home in Pahn Bench, Tis hibits on Florida va- 
eations, us deseribed by his son, were to arise early and 
start playing his “inveterate” golf between half past 
eight and mine ins the morning, After lis golf game, 
followed a sun bath and swim, then a home luneheon at 
L pam and a bridge game in the afternoon at the Old 
Guard Society, an organization of Palm Beach golfers 
Whose prerequisite to tiembership was winter residence 
in Palm Beneh for at least five consecutive years, After 
dining at home, he usually attended a show or inter- 
mingled socially with friends, He drove his own auto- 
mobile, not ouly around town in Cincinnati but on long 
cross-country (rips, After attaining three score and ten, 
Kroger was an unusually physiently aetive man for one 
Who had lived to that mellow te, 

Though testimony concerning his frequent but non. 
confining colds, quinsy sore throut, non-toxie substernal 
goitre and chronic constipation was received at the trial, 
the Tax Court found—and we think Justifinbly on the evi- 
dence—that at the time he created the (rusts in issue, the 
decedent was in vood health und was not motivated hy 
uny coneern for hia health. 

Lookine now to the sition of the Wroger fumily 
nnd the er eaniiaintinal selfing in whieh the trusts were 
created, we observe that decedent's fivst wife, mother of 
his two sons and four daughters, lind died in T8909. lor 
nearly 29 years, be remained a widower, lle was 
thonghttul of bis children and very fond oof his eran. 
children, ‘The whole Kroger family appeared well knit, 
They frequently gathered for Sunday night suppers, he 
patriarch manifested affection for hin duughters and 
concern for (heir welfare, Tis friendliness toward. his 
sons-in-law was manifest. No lis sous le wrote afee- 
tionate letters, conferred with them = coneerning his in 
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vestments and entrusted them with the keys to lock 
boxes containing the bulk of his wealth. Tis affeetion 
for them and confidence in them was deep, 

But at age sixty-eight the dynamic Kroger beeame 
tired of his unmarried status, He decided to re-marry—- 
toamarry adady much younger than he. The exact differ- 
ence in ages is not definitely revealed in the record, 

In the latter part of January, 1928, his son Chester and 
his daughter-in-law visited him in Palm Beach, About 
three days after their arrival, he informed Chester that 
2 intended to marry and asked him what he thought 
of it. 

“That is for you to decide,”’ his son replied. 

‘What will your sisters think about if"? the father 
questioned, 

‘I don’t know, I think they should feel the same way 
I do,’’ Chester answered, 

“Phat’s all right. [ would like to make a prenuptial 
agreement with Alice [the bride elect ],’’ the elder Kroger 
annonneed., 

The son demurred: ‘What do you want to do that 
for?’ 

The father replied that he did not want the bulk of his 
extute to go to his intended wife; he wanted his children 
and ‘‘own blood grandchildren’? to have the benefit of it. 

Chester Kroger testified that he disliked “the pre- 
huptial agreement idea;’’ that it strnuek him as not 
amounting to much; and that it might wet his father “in 
for a lot of lawsuits.’’ He told his father that he should 
like to talk to the latter’s successor as president of The 
Provident Savings Bank & Trust Company, Leo J. Van 
Lahr of Cincinnati, who was then in Florida at the 
Breakers Hotel. The suggestion was agreeable to his 
father, Chester immediately consulted the banker, who 
agreed that a prenuptial contract was inadvisable and 
suggested, in lieu, an irrevocable trust, The sugyestion 
was passed on by the son to the father, who would not, 
at first, adopt it. The elder man seemed to fear that 
‘he was irrevocably giving away money and had nothing 
to say about it.’’ ln some seven days, however, he be- 
came convinced that an irrevocable (rust was the better 
plan and stated to his son that he had disenssed the muat- 
ter with “Alice” and “the arrangements were satis: 
factory to her,”’ 

Harley S. Hamilton, an attorney associated with the 
Trust Department of The B ecwitdeet Savings Bank & 
Trust Co, of Cincinnati was direeted to come to Palm 
Bench and, upou arrival, drafted the trust agreements. 
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The attorney had no direct contact with the decedent 
until the oeeasion when the instruments were signed, At 
(hat time, he volunteered the opinion that the exeeution 
of the trusty would not save any taxes, The Max Court 
found that the evidence shows that the transfers were 
not tinde by the decedent for the purpose of avoiding 
cither income or cxtate taxes, 

The trust instruments were prepared by the Cineinmnti 
attorney upon instructions from Chester Nroger ns to 
irrevocability, fruxtees to be named, disposition of in- 
come and the like; but no direetion was given the drafts. 
man concerning the powers of the trustees and the 
reservation of powers by the truster, ‘The lawyer drew 
these provisions to effectunte his own understanding of 
the powers customarily vested in trustees, 

Under the terms of the trust indentures, the (rnstees 
were required to pay the entire net income to the donor 
for life; and upon the donor's death to pay sneh net in- 
come to his surviving children in equal shares, and to the 
insne of any deceased child per stirpes, Upon the death 
of the survivor of the donor's children, the corpus war 
required to be distributed in equal shares to the surviv- 
ing grandehildren of the donor, and per atirpes to the 
insne of any deceased grandchild. 

The trust instruments provided further for anthorizn- 
tion of the trustecs to sell any part of the trust property 
upon the instructions or consent imceriting of the donor 
during his life, Subject to like restrictions, the trustees 
were empowered to invest and reinvest in stocks, seenri- 
ties or real exinte when deemed to the best interest of 
the estate, 

In neither of the trust instruments did the donor retain 
any reversionary interest, contingent or otherwise, in 
the corpus of the trust estate, In neither of them did 
he retain any power of revocation or amendment, But 
he did retain the trust income for life for lik own use. 


tht whondd be comanented Chat the Conuubodoner of Tater) Revenue 
determined a detlelenes of RELA UAT RL te Che eticte tox Tibility ef the 
decedent, BW. U. Kroger, After receiving evidence upon the eatntested 
Jonson, Cede thee foete and Ming an opinion di the proceeding fur re 
determination of the deflereney, the Tas Conrt entered ite ieeision vedic 
ing the deticloney determintion ta #8097, 700.80, The Tes Court held 
Chat glifte by the itecedent of #L000,000 to eneh of ihe abe elitldren on 
Jungory 81, 1028, were not toute di conterplatlon of dewth aid wore net 
a part of tle grow entate, and alsa Chat the erention of a trat by bn 
atroment of donmry 2), U8, with no contenporineons tramafer af 
property to trustees, wan not dane in contemplation of death. Liusmiuch 
an these rolings of the Tas Court are not challenged or davelved on thin 
appeal, dikcumlon of Chem seer laupprapriate, except to any that the 
Tax Court found Chat the decudent mode the obsalute gifts te ble ehildren 
inorder that they might recelve tralning and experiences dn the Iandllng 
of money, enjoy Te while they were young, live comfortally, and educwte 
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On March 3, 1928, two nnd a half weeks after the exeeu- 
tion of the trust instruments with which we are con- 
cerned, the decedent, B. H. Kroger, married Mrs, Alice 
Farrington Maher at his winter home in Palm Beach, 
Florida, His son Chester and other members of the 
family attended the ceremony, The bridal couple, with 
the bridegroom driving the car, motored to the wert 
coast of Florida for their honeymoon trip. In May, 1928, 
they went to Cincinnati and remained there until August 
9, 1928, when they set forth upon a several months’ tour 
of Europe. Before leaving Cincinnati, the decedent, on 
August 4, 1928, executed his last will and teatnment, in 
which, after providing for the payment of his debts -and 
the disposition of his household goods, he bequeathed 
and devised one-third of the rest and residue of his estate 
to The Provident Savings Bank and Trust Co., in trust, 
with direction that the entire income of the trust should 
be paid to his wife, should she survive him. Upon her 
death, the corpus of the trust wax made distributable by 
the trustee in accordance with the last will of the wife; 
or should she dic intestate, the corpus was directed to be 
distributed in like manner as the rest and residue of the 
testator Kroger's estate, 

The will provided that should the testator’s wife elect 
to take under the statutes, “then and in that event,’’ she 
khould have out of his estate only such amount as may be 
provided by the statutes, 

Tho residuary clause [item Pl of the will) constituted 
an beneficiaries his children living at the time of his 
death, the issue of any deceased child to take per stirpes 
the interest of a deceased parent, 

B. HH. Kroger lived more than ten years after his 
Recon MMe. He did not die nntil July 21, 1988, at 
Which time he was over 78 years old. He led an netive 
life up to nw short time before his death, 

From the cirenmestances that at the time he erented 
the trusts of Kebruary 13, 1928, the decedent was in good 
henlth ond was motivated either by concern for his 
health nor by a purpose fo avoid ineome or estate taxes 
i does not follow that the finding of the fax caurt’ that 
he created the trusts for the purpose of barring his wife 
from any statutory rights in the property transferred to 
the trustees must be i mnored, 
thelr children; and that the Tax Comet fonud that Che Gramt of daoonary 
20, 1028, wan created by the decedent: to redieve hinself frome farther 
peracid agayenta for Hnanein! aid by the henedemres, who were hia rela 
tives hy conmaguinity or aMnity, toward whone meager die drocdl frome (lave 
te the conteilnted, Meareaver, mone of (he Tneome frome Chis Chant wae 


pauyuble to the donor, nor ibid he retuin way revermionary duterent dn the 
rorpna or retain power of revocation, 
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It has been thoroughly understood since United States 
v. Wells, 283 U.S. 102, that a transfer my he ‘in eon- 
templation of death’ within the meaning of revenue acts 
even though not induced by a fear that death is ‘‘near at 
hand.’ It ix sufficient if contemplation of death is the 
inducing cause or dominant purpose of the transfer 
whether or not death is believed to be neur, Tf the 
thought of death is the controlling motive prompting the 
disposition of property, the transfer is properly held to 
be made in contemplation of death. 

In each cage an issue of fact is raised, Colorado Bank 
v. Comm’r, 305 U.S. 23, 26. The crucial fact in the in- 
stant case has been resolved upon substantial evidence 
against the insistence of appellants, Cf. MeCaughn, Col- 
lector of Internal Revenue, v. Real state Land Title & 
Trust Co., et al, Navecutors, 297 U.S. 606, 608, The tax 
court found as a fact from the evidence which has been 
reviewed that underlying the creation of the trusts and 
tho transfers of the twelve million dollars of trensury 
notes to the trustees was the ‘‘dominant motive’? of the 
decedent to bar his future wife from any statutory rights 
of dower which she might have in his estate, “if she 
should survive him,’? and that ‘he could reasonably ex- 
pect that she would for she was much younger than he 
was.’ It was soundly rensoned that inasmuch as the 
evidence showed that the decedent, not desiring his fu- 
ture wife to share with his ehildren in the bulk of his 
fortune, was, when he created the trusts, contemplating 
his death, It may be assumed that he knew that if he 
survived his wife, the estate distributable to his heirs 
would not be diminished by the marriage, 

Wo are not impressed with the hypertechnical argu- 
ment of appellants based on distinction between the 
dower rights and other marital rights of the wife. The 
fax tribunal evidently used the phrase ‘atatutory rights 
of dower” in a broad sense to embrace all rights, both 
real and personal which a wife lias in her husband's 
property under Ohio daw, 

From the faet that the decedent: originally proposed 
to enter into an antenuptinl agreement with his prospee- 
live wife, the inferenee is logical that from the beginning 
his intention was to lar her fromtall property rights upou 
his death, exeept such as should be ineorporated into the 
Inarringe settlement agreement. Tuo his will exeented 
only a few months after the (ransfers in trust of Febrn- 
ary 13, 1928, the decedent recognized his wife's statutory 
rights of dower in all of his property whieh he had not 
transferred, Apparently, it was hiss purpose by these 
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transfers to shut off hia intended wife from statutory 
dower rights ondy in the property transferred and not in 
his remaining property. 

That the decedent desired the “bulk'' of his eatate "to 
yvo"’' not to his wife-to-be but to his own children ond 
rrandchildren ix uncontroverted. Tle had this in mind 
when considering the execution of a prenuptial agree- 
ment, Evidently, he was thinking of whut his wife would 
receive at his death rather than of what she might obtain 
hy divoree, No strength inheres in the argument that the 
decedent's mere contemplation of marriage establishes 
for the transfers no life motive associnted with marriage 
rather than n motive to prevent his proposed marringe 
from interfering with the devolution of the bulk of his 
property to his children nud grandehildren at his death. 

In making the gifts of a million dollars to each of his 
children, the decedent was clearly motivated by n desire 
to confer these benefits on them during his lifetime. In 
marked contrast, his children and grandchildren could 
receive no benefit during hia lifetime from the properties 
transferred in trust; for he reserved to himself, for life, 
the income from the trust estate. 

Aw was snid in United States v, Wells, 283 U.S. 102, 
116, 117, the dominant purpose of the statute ‘is to 
reach substitutes for testamentary dispositions and thus 
“to prevent the evasion of the estate tax.’’ Chief Justice 
Hughes made it clenr that the question of whether a 
tranafer is within contemplation of death depends upon 
the state of mind of the donor, Death is “contemplated”’ 
if the motive which induces the transfer in of the sort 
which lends to testamentary disposition, 

After the Commissioner of Internal Revenue has found 
that transfers in truat were made in contemplation of 
death, the taxpayer carries in the courts the burden of 
proving that the transfers were not so made, Wichkwire 
v. Remecke, 275 U.S. 101, 48 S. Ct. 43, 72 1. id. 1&4; 
McGrew's Estate v, Commissioner of luternal Revenue, 
135 1, (2d) 148, 160 (C, C. A. 6), nnd enses there cited ; 
First Trust & Deposit Co, v, Shaughnessy, WA. Clad) 
040, O41 (C. CO) AL 2). he tax court lias found that this 
burden was curried successfully by appellants with re- 
gpect fo the nbsolute gifts by the decedent, on January 
31, 1928, of one million dollars to each of his six children 
and with respect to the transfers in trust of January 2), 
1928. See footnote 1, supra. But the tax court agreed 
with the Commiasioner in his finding that the transfers 
in trust hy the indentures of February 13, 1928, were 
made in contemplation of death. The rationalization of 
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the tax court revealed the diseriminating enre with which 
the differentintion waa made, 

After careful search of the record in fulfilment of our 
responsibility as deelared in Thal v. eer i of 
Internal Revenue, 142 1. (2d) 874, 875 (C. C. A. 6), we 
have reached the conclusion that the tux court’s findings 

reat npon solid, substantial factual ground, The fading 

of fnet of the tnx court being supported by substantial 
evidence, review in this court is limited to the question 
whether the decision of the tnx court wax arbitrary or 
erroneous as a matter of law, Updike v, Commissioner 
of Tuternal Revenue, 88 Ff, (2d) 807, 812 (C0, C. A. 8), No 
arbitrary or erroneous npplieation of law by the tux 
¢ourt has been revealed, 

True it ia, as pointed out by appellants, that this court 
in Capttol-Barg Dry Cleaning Co, vy, Commissioner of 
Internal Revenue, 131, (2d) 712, 716 (C. C. A. 6), held 
that convincing textimony hefore the hoard of tax appents 
may not be arbitrarily disregarded. We adhere to the 
doctrine, The decision of the tax court, being deemed 
‘contrary to the indisputable character of the evidence,"’ 
was reversed, But the fnets of that ense benr no remote 
Kimilnarity to those found here. 

All other authorities stressed by counsel for appellants 
have been thoughtfully studied, In the light of the 
opinion of the Supreme Court in Dobson v, Commis- 
stoner, supra, it xeemH probable that the reversal of the 
decisions of the board of tux appents (now the tax court) 
by cirenit courts of appeal in the cases cited below would 
not now be upheld on certiorari, Lippincott v. — 
sioner of Tuternal Revenwe, T2 VF, (2d) 788 (C, C. A. 8); 
Denniston vy, Commiasioner of Internal Revenue, 106 FF, 
(2d) 924 (C, C. A. 3); MeCregor v, Commiansioner of In- 
fernal Revenue, 82, (2d) 948 (C0. C. A. 1), With refer- 
ence to Kaufman v. Reinecke, 68 VW, (2d) 642, 646, et 
Keg. We flid ourselves in necord with the dissenting 
opinion of Judge vans, 

Appellants insist that ‘alternatively, if the transfers 
in question were made in contemplation of death, only to 
the extent of the interest in’ the property then trans: 
ferred, namely, .69960, is the value of the property, at 
date of death, includible in gross cxtate,' 

The argument is rejected by the plain Janguage of the 
dtntute, which provides that “the value of the groxs 
extate of the decedent shall be determined by ineluding 
the value af the time of lis death [italien supplied | of all 
property, real or perpen tangiblo or intangible, 
wherever situated— ... (e) ‘Po the extent of any interest 
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therein of which the decedent has nt any time made a 
transfer, by trust or otherwise, in contemplation of... 
his death, ..."" 

In Milliken v. United States, 283 U.S. 15, 22, the Su- 
preme Court asserted that Congress had adopted the 
well-understood system of taxation of transfers of prop- 
erty at death already in foree in 42 xtntes; and that a 
characteristic fenture of the system was the imposition of 
an tax on gifts made in contemplation of denth, ‘com- 
puted at the anme value and rate as though the property 
given had been a part of the donor’s estate pnasing nt 
death.’? The contention of appellants is gainsnid by the 
principles of other Supreme Court decisions, In /elver- 
ing Vv. Hallock, 309 U.S. 106, 111, it was said with refer- 
ence to section 802(¢) of the Revenne Act; “The taxable 
event in. a tranafer inter vivos, But the mensure of the 
tnx is the valne of the transferred property nt the time 
when death brings it info enjoyment.’’ Cf. Central Han- 
over Bank Co. vy. Kelly, 319 U.S. 94, 98. See nlso Ingle- 
heart v. Commissioner, 77. (2d) 704, 711 (CG. CO. AL 5). 

No relevance is found in Robinette vy. MHelvering, 318 
U.S. 184, stressed by appellants, The question there was 
whether there was an taxable gift of the remninders ere- 
fed inn trust instrument, The gift tax, not the estate 
fax, was involved in the controversy, The Supreme 
Court rejected the contention of the tuxpnyer that, inas- 
much as at the time the trust was created there were no 
eligible remaindermen, there had been no taxable gift. 
The case furnishes no support to appellants’ argument, 


The decision of the Tax Court is affirmed. 


